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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, DC 20554
)
In the Matter of )
)
GroupMe, Inc. ) CG Docket No. CG 02-278
)
Petition for Declaratory Ruling )
)

PETITION FOR EXPEDITED DECLARATORY RULING AND CLARIFICATION

GroupMe, Inc. (“GroupMe™),! through counsel, and pursuant to Section 1.2 of the
Federal Communication Commission’s (“Commission” or “FCC”) rules, respectfully requests
that the Commission issue an expedited declaratory ruling concerning the meaning of the term
“automatic telephone dialing system” (“ATDS”) under § 227(a)(1) of the Telephone Consumer
Protection Act, 47 U.S.C. § 227(a)(1) (the “Act” or “TCPA”). In particular, GroupMe respect-
fully requests a ruling clarifying and limiting the scope of the term “capacity” as used therein.
Additionally, GroupMe respectfully requests that the Commission clarify that third-party consent
is sufficient for non-telemarketing, informational calls or text messages to wireless numbers
made using an ATDS under the TCPA. Both of these issues require Commission clarification
because they are dispositive of federal district court claims pending against GroupMe and the
Commission has primary jurisdiction over the issues which were left unresolved in the recent

2012 TCPA Order.?

o=

GroupMe, Inc. was acquired by Skype in August, 2011,

2 See Rules and Regulations Implementing the Telephone Consumer Protection Act of

1991, CG Docket No. 02-278 (2012) (“2012 TCPA Order”).
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Similar putative class action lawsuits based upon the TCPA claims, including one against
another group text messaging provider filed by the same law firm that represents the plaintiff
suing GroupMe,” likewise rely on the TCPA’s ambiguous ATDS definition. These lawsuits,
rather than discouraging practices that Congress and the Commission have found to harm
consumers, stifle innovation and the emergence of new and valuable communications tools.

The Commission has determined that Congress provided it with the authority to define
ATDS under the TCPA.¢ As the Commission notes in its 2012 TCPA Order, the statute is silent

as to what constitutes “prior express consent.””

By this Petition, GroupMe respectfully requests
that the Commission clarify that the term ‘capacity’ as used in the statutory definition of ATDS
under § 227(a)(1) of the TCPA encompasses only equipment that, at the time of use, could, in
fact, have employed the functionalities described in the TCPA without human intervention and
without first being technologically altered;® and clarify that third party consent obtained through

an intermediary satisfies the Act’s requirement for “prior express consent” for certain non-

telemarketing, informational calls or text messages to wireless numbers.

3 See generally, Pimental, et al. v. Google, Inc. and Slide, Inc., United States District
Court, Northern District of California, No. 4:11-cv-02585 (YGR).

S Rules and Regulations Implementing the Telephone Consumer Protection Act of 1991,

Report and Order, 18 FCC Rcd. 14014, 14092 (July 3, 2003) (“2003 TCPA Report and Order’)
(“It is clear from the statutory language and the legislative history that Congress anticipated that
the FCC, under its TCPA rulemaking authority, might need to consider changes in technolo-
gies.”).

12012 TCPA Order, at ] 21.

8 See Section I1I, infra.
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IL. THE COMMISSION SHOULD ISSUE A DECLARATORY RULING CLARIFY-
ING AND LIMITING THE SCOPE OF THE TCPA’S DEFINITION OF AN ATDS

The TCPA prohibits making “any call” to a cellular telephone, without the prior express
consent of the called party, using an ATDS.* The statute defines ATDS as “equipment which
has the capacity — (A) to store or produce telephone numbers to be called, using a random or

1S

sequential number generator; and (B) to dial such numbers.”= The Commission has previously

concluded that Congress provided the agency with the discretion to determine what technologies
constitute an ATDS.*¢ Advances in technology can justify limiting a definition to preserve a
statute’s intended scope.'” Despite a revolution in mobile technology since Congress enacted the
TCPA, the Commission has yet to clarify what is meant by “capacity” except to note, in its 2003
TCPA Report and Order on whether “predictive dialers” without the ability to generate tele-
phone numbers constitute ATDS, that:

In the past, telemarketers may have used dialing equipment to cre-

ate and dial 10-digit telephone numbers arbitrarily. As one com-

menter points out, the evolution of the teleservices industry has

progressed to the point where using lists of numbers is far more ef-

fective. The basic function of such equipment, however, has not

chan_%ﬂed — the capacity to dial numbers without human interven-

tion.

Without the Commission’s guidance, some courts have read “capacity” to encompass: (1)

1 See 47 U.S.C. §§ 227(b)(1)(A), 227(b)(1)(A)(iii).
13 47 U.S.C. § 227(a)(1) (emphasis supplied).
18 See 2003 TCPA Report and Order, 18 FCC Rcd. at 14092.

11" See, e.g., JPMorgan Chase & Co., Reply Comments, CG Docket No. 02-278, at 5 (June
21, 2010) (“JPMC and other commenters have shown that technology developments can warrant
an easing— not just a ‘ratcheting up’— of TCPA restrictions.”).

8 2003 TCPA Report and Order, 18 FCC Red at 14092. The FCC’s 2003 TCPA Report and
Order went on to find that certain types of machines, namely “predictive dialers,” qualify as
ATDS under the statutory definition. Id. at 14092-93.
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obtaining consent from the recipient of a text message, however, is not possible in all instances
even when the recipient of a text message would like to receive the text message.

One example can be found in the comments filed by the United Parcel Service, Inc.
(“UPS™).22 UPS stated that it relies on autodialed and prerecorded calls and text messages “to
provide various informational messages to certain customers and package recipients.”® But in
many instances, and for a variety of reasons, UPS sends text messages to the recipient of the
package using a wireless number that was provided by the sender.*' UPS is unable to obtain text
message recipient’s consent to send a message that the package has been delivered, for example,
because UPS has no contact with the recipient until the time of delivery.*?

In the 2012 TCPA Order, the Commission recognized the tension between its interpreta-
tion of the kind of consent that is required for non-telemarketing calls and “unnecessarily re-
strict[ing] consumer access to information communicated through purely informational calls.”*
Many commenting parties also advised the Commission that consumers have come to rely on
text messages in the absence of advance express consent of any sort and argued that overly
burdensome regulations restricting informational text messages would be inconsistent with the
TCPA'’s goals. The Commission agreed that it did not want to impede calls or text messages for
purely informational communications like “bank account balances, credit fraud alert, package

delivery, and school closing information....”**

¥ United Parcel Service, Inc., Comments, (filed July 15, 2010).
L Id at3.

2 See id. at 3-4.

2 See id. at 4.

82012 TCPA Order, at | 21.

#2012 TCPA Order, at  21.
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sion determined that information like that transmitted by UPS should be allowed under the
TCPA. So should other informational communications where an intermediary represents that the
recipient invited the communication. This type of informational communication service was not
what Congress had in mind when it adopted the TCPA and it does not raise any of the consumer
protection issues the Commission sought to resolve in its implementing regulations.
CONCLUSION
For the foregoing reasons, GroupMe requests that the Commission issue a ruling on two
issues. First, the Commission should define “capacity” under Section 227(a)(1) of the TCPA as
encompassing only equipment that, at the time of use, could, in fact, have employed the func-
tionalities described in the TCPA without human intervention and without first being technologi-
cally altered. Second, the Commission should rule that for non-telemarketing, informational calls
or text messages to wireless numbers, which can permissibly be made using an ATDS under the
TCPA with the called party’s oral prior express consent, the caller can rely on an intermediary
obtaining consent from the called party.
Respectfully submitted,

GroupMe, Inc.
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